408

OFFICE OF THE ATTORNEY GEN&KRAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL
Honorable Traylor Russell
District Attorney
76th Judicial District
Mt, Pleasant, Texas
Dear Sir: ' Opinion No. O~
Re: The defendant, the
cobet's permiss an
a jury sourt

ggepd the defendant's
of gullty to a charge
malice in a murder
Stment, and after hear-
f assess the punishment.

We have
the following:

*A defendand stands\chaxged by indistment of
1urle jch indictment contains
ton th g br vas committed with
rethough . ‘the trial of the case
dght propdags ta the court to plead guiity
urt, vithout the intervention of a
dharge of murder wvithout malice. Can
gqurt peMuit\the defendant to waive a8 Jury and
: ant's plea of guilty to a charge

partment 's opinion on

It is suggested that before trial of the cases you
state in open ocourt, also by written motion, that the evidence
vill not sustain murder with malice aforethought and that the
3tate wishes to abandon that part of the indictment, Geatry v.
State, (1913) 152 8. W. 635, Clay v. 3tate, (1913) iST'BT'ET“
168, The court should, of course, enter an order granting the
notion. In this connection we direct your attention to Sville
Y. 3tate, (1929’ 25 3, W. (2d4) 1098, wvherein the court sald:
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as;

"The indictment charged that appellant &id vol-
untarily kill H. J. Hendrix by shooting him with a
gun, For the first time since the passage of chap-
ter 274, Acts Regular Session 1927, redefining the
offense of murdery the point is made that while it
is sufficient under saild act for an indictment for
murder to charge that the accused did voluntarily
kill, eto., that in cases vherein the state proposes
to ask & punishment greater than five years for the
offense, the indiotment should allege that the kill-
ing wvas upon malloce afore thought. « ..

« & &

*While our present statute makes murder of
every voluntary killing, it is also specified in
the statute that in every murder case the court
shall tell the jury that, unless the killing was up-
on malice aforethought, they cannot assess the pun-
ishment as a period longer than five years; hence it
is plain that murder withoul malice aforethought 1s
punishable by imprisonment for not less than two nor
more than five years, vhile murder upon malice afore-
thought may be punished by death or any period of
imprisonment not leas than tvo years, In other
vords, if the state wishes to seek & greater penal-
ty than fise years becauss of the presence of malice
aforethought -~ an indispensable slement of the
enhanced penalty under the nev statute -- the in-
dictment should allege that the killing was upon
such malice aforethought.”

The statute defines murder, V.A.P.C., Article 1256,

"Whoever shall voluntarily kill any person vith-
in this State shall be guilty of murder, Murder
shall be distinguished from every other species of
homiocide by the absence of oiroumstances which re-
duce the offense to negligent homicide or wvhich ex-
ouse or justify the killing."

See also Homioide, 22 Tex., p. 572, § 97, and p. 628,

b 225, note 16.
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Your identical question vwas before the court in Ex
te Wagnon (1939), 125 3. W. (24) 572, and Bx parte Bell,
i;;iii IE? 3. W. (24) 892. 1In those cases the sourt permitted

the atate to abandon that part of the indictment whioch would
classify the felony case as & capital offense, the defendants
then waived a jury and entered pleas of guilty before the trial

court without a jury. The Cowrt of Criminal Appeals sustained
the trial courts,

In Burks v, State (1942), 165 8. ¥W. {24) ¥60, at p.
564, the court saldr

®. + o« 1% novw appears to be the settled lav of
this state that one accused of & felony less than
capital may, under his plea of guilty, vaive a trial
by Jury and his punishment may dbe fixed by the triel
Judge, provided; (a) the 3tate introduces evidence
sufficient to shov the accused guilty of the offense
charged; and (b) no facts are received in evidence
making evident the innoc ence of the aoccused, or
vhich ressonsably and fairly present such as an is-
sue of fact. Unless the facts bring the case vith-
in the rule stated, the trial judge is without au-
thority to render & judgment finding the acoused
guilty, because, if the State fails to shov the guils
of the accused, no conviction can follovw; and, if
evidence be received showing the accused to be in-
nocent of the offense charged, then the plea of guil-
ty 1s supplanted by the entry of & plea of not gullty,
in which event the trisl judge is without authority
to determine the guilt of the aceused.”

Yours very truly

4 - ,’/ ‘;:E;Ef:z:‘i:::::L or 8
ARl DT SRS By

David Wuntoh
Assistant
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